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ar/ORDER

PER RAMIT KOCHAR, ACCOUNTANT MEMBER

This appeal filed by the assessee is directed against the appellate
order dated 14/07/2023 passed by Ld. Commissioner of Income-tax
(Appeals), National Faceless Appeal Centre, Delhi [“CIT(A)” in short] under
section 250 of sub-section (6) of the Income Tax Act, 1961 (hereinafter called
“the Act”) for Assessment Year 2017-18 (DIN & Order No.
ITBA/NFAC/S/250/2023-24/ 1054374868(1)), the appellate proceedings
have arisen before 1d. CIT(A) from assessment order dated 30.12.2019
passed by 1d. Assessing Officer (hereinafter called “the AO”) u/s 143(3) of
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the 1961 Act(DIN & Order No. ITBA/AST/S/143(3)/2019-20/
1023484726(1)).

2. The assessee has raised following grounds of appeal in Memo of
Appeal filed with Income Tax Appellate Tribunal, Ahmedabad Benches,
Ahmedabad (hereinafter called “the Tribunal”):

“1. The Ld. CIT(A) has erred in law and on facts in passing an unreasoned
and non-speaking order without dealing with any of the contentions raised.

Thus, Ld. CIT(A)'s order is bad in law as it suffers from the vice of
principals of natural justice.

2. The Ld. CIT(A) has erred in disposing the impugned assessment order
without stating the points for determination, the decision arrived at by the
Ld. AO as well as the reasons for the decision, thereby violating section
250(6) of the Act.

3. The Ld. CIT(A) has erred in law and on facts in confirming the action of
the Ld. AO in making an addition of Rs.66,90,000/- u/s 68 r.w.s. 115BBE of
the Act as income from undisclosed sources. Both the lower authorities have
further erred in holding Rs.17,88,94,096/- (Turnover of Rs. 18,53,99,301-
cash sales of Rs.66,90,000/-) as actual sales by upholding the above cash sales
as alleged unaccounted income.

4. The Ld. CIT(A) has erred both in law and on the facts of the case in
confirming the addition in spite of the fact that the Ld. AO did not appreciate
necessary supporting documents produced by the Appellant in support of his
submissions, which is in violation of the principles of natural justice. Both
the lower authorities made such addition relying on limited books of accounts
and did not even provide the Appellant further opportunity to submit the
same to substantiate his claims.

5. The Ld. CIT(A) has erred both in law and on the facts of the case in
rejecting the books of accounts. Moreover, both the lower authorities have
without application of mind rejected the books of account and also made an
addition u/s. 68 of the Act based on the books of account which is not at all
permissible.
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6.  Both the lower authorities have passed the orders without properly
appreciating the facts and they further erred in grossly ignoring various
submissions, explanations and information submitted by the appellant from
time to time which ought to have been considered before passing the
impugned order. This action of the lower authorities is in clear breach of law
and Principles of Natural Justice and therefore deserves to be quashed.

7. The Ld. CIT(A) has erred in law and on facts of the case in confirming
action of the Ld. AO in levying interest u/s. 234B/C/D of the Act.

8. The Ld. CIT(A) has erred in law and on facts of the case in confirming
action of the Ld. AO in initiating penalty u/s. 271AAC of the Act.

9. The Appellate craves leave to add, amend, alter, edit, delete , modify or
change all or any of the grounds of appeal at the time of or before the hearing
of the appeal.”

3. When this appeal was called for hearing before the Division Bench of
the Tribunal, the ld.counsel for the assessee stated, at the outset, that the
Ld.CIT(A) has not adjudicated the appeal of the assessee on merits, and has
simply dismissed the appeal in limine on the ground that the assessee has
not appeared before the Ld.CIT(A). The Id. counsel for the assessee
submitted that the Ld. CIT(A) has issued notices of hearing dated 04.07.2023
tixing the date of compliance as upto 12.07.2023. The 1d. Counsel for the
assessee submitted that on 07.07.2023 , the 1d counsel for the assessee filed
adjournment application for seeking adjournment to 27.07.2023 on the
ground that the 1d.counsel for the assessee is busy in filing of the income-tax
returns(Page 215-219/PB). It was submitted that 1d. CIT(A) did not consider
the adjournment application filed by the assessee and dismissed the appeal
of the assessee on 14.07.2023 without discussing the issues on merits which
is not as per mandate of Section 250(6) of the Act.It was submitted that the

appeal of the assessee was dismissed by ld. CIT(A) on the grounds that the
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assessee is not interested in prosecuting its appeal. It was submitted that the
assessee duly appeared before the AO and had filed all necessary details.
The reference is drawn to paper book filed by the assessee containing 219
pages , in which replies filed by the assessee with the AO during the course
of assessment proceedings are placed. The ld. Counsel for the assessee
prayed that in all fairness , the matter can be set aside back to the file of 1d.
CIT(A) for fresh adjudication of appeal of the assessee on merits in
accordance with law. The 1d. Counsel for the assessee submitted that the
assessee will co-operate with 1d. CIT(A) and furnish all necessary details

and explanations called for by Id. CIT(A) in set aside appellate proceedings .

4. The Ld.DR, on the other hand, submitted that the assessee has not
appeared before Ld.CIT(A) despite several opportunities been granted to
the assessee.However, Id. DR fairly submitted that department has no
objection if the matter is restored to the file of 1d. CIT(A) for fresh

adjudication of appeal of the assessee on merits.

5. We have heard Ld. Representatives appearing for the respective
parties. We have perused the relevant material available on record. We are
of the considered view that the Ld.CIT(A) has dismissed the appeal of the
assessee in limine without passing a reasoned and speaking order , and the
appeal was dismissed on the grounds of non prosecution by the assessee.
The 1d. CIT(A) did not discuss at all the issues involved in the first appeal
tiled by the assessee with 1d. CIT(A) . The operative portion of the appellate
order dated 14.07.2023 passed by ld. CIT(A) is reproduced hereunder:
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“ The present filed appeal is directed against order u/s 143(3) of the Income
Tax Act(herein after referred as “Act’) , issued by AO on 30.12.2019 for the
assessment year 2017-18.

2. Aggrieved with the order issued by the AO, the appellant has filed present
appeal on 28.01.2020 . In the course of appellate proceedings, it is seen that
the appellant was issued and served various notices u/s 250 of the Act from
this office to present his contentions and any documents supporting them.
The said notices were issued right from 2020 through till 2023 and all of
them remain un-complied with. The National Faceless Appeal Centre
(NFaC) also in November, 2022 enabled communication window to facilitate
filing of submissions by the appellant but to no avail.

3. In view of the above, it is clear that the appellant is not interested in
prosecuting the present appeal because there has been no response as yet. In
view of the above, the appeal stands dismissed.

Thus, the appeal filed by the appellant stand dismissed.”

As per mandate of Section 250(6) , the 1d. CIT(A) is required to dispose of
the appeal of the assessee on merits, and has to pass reasoned and speaking
orders after independent application of his mind. In the instant case, the
appeal of the assessee is dismissed by 1d. CIT(A) in limine without
discussing the issue’s on merits at all and, hence, in our considered view,
this does not satisfy the mandate of Section 250(6) of the Act. The ld.counsel
for the assessee as well as the Ld.DR have both concurred that the matter
can go back to the file of Ld.CIT(A) for adjudication afresh of the appeal
tiled by the assessee on merits in accordance with law. Thus, keeping in
view entire material on record and in all fairness, we set aside the appellate
order passed by ld. CIT(A), and restore the matter back to the file of 1d.
CIT(A) for deciding afresh appeal filed by the assessee with 1d. CIT(A) on
merits in accordance with law, after affording proper opportunity of being

heard to both the parties before 1d. CIT(A). The assessee is directed to co-
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operate and comply with the notices issued by Ld.CIT(A) in set aside
proceedings, and file all necessary details as are called for by the Ld.CIT(A),
and the Ld.CIT(A) is directed to pass a reasoned and speaking order on the
issues involved in the appeal, after providing reasonable opportunity of
being heard to both the parties before 1d. CIT(A). We clarify that we have
not commented on the merits of the issues involved in this appeal filed by
the assessee with Tribunal. Thus, in nut-shell, this appeal filed by the

assessee is allowed for statistical purposes.We order accordingly.

6. In the result, the appeal of the assessee is treated as allowed for

statistical purposes.

Order pronounced in Open Court on 17t January, 2024 at
Ahmedabad in the presence of both the parties, and reduced to
writing and signed on 19 January, 2024

Sd/- Sd/-
(SUCHITRA RAGHUNATH KAMBLE ) (RAMIT KOCHAR )
JUDICIAL MEMBER ACCOUNTANT MEMBER

Ahmedabad, Dated 19/01/2024
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